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ENSURING AFFORDABLE
ELECTRICITY AS A VITAL
SOCIO-ECONOMIC RIGHT
IN SOUTH AFRICA

Abstract

This article examines the socio-economic impacts and effects of unlawful electricity
tariff increase in South Africa. Access to electricity is a vital socio-economic right in
South Africa because of its intrinsic role in the fulfilment of other social economic
rights. The availability and accessibility of electricity guarantees the success of many
businesses and the survival of many households, particularly the rural poor. Eskom, a
governmental parastatal, generates, transmits and distributes electricity for the people,
and charges for these services are rendered based on the tariff approved by the National
Energy Regulator of South Africa (NERSA). Recently, NERSA decided to approve tariff
increase requested by Eskom which was against the Electricity Regulation Act 4 of 2006
and the Constitution of the Republic of South Africa 1996. This increase was contested
and nullified in court. If this tariff increase had not been challenged in the court, it
would have had a devastating impact on the well-being of the people, particularly the
poor. Using literature relevant to socio-economic rights to modern energy, particularly
electricity, this article accentuates that electricity is a basic socio-economic right in
South Africa that must be accessible and affordable to all. It explains the importance
of judicial intervention in ensuring that socio-economic rights are made available and
accessible to the people. It points out that the court will not hesitate in using its judicial
power to extend any opportunity which allows poor people to access and enjoy right to
modern energy and electricity and other socio-economic rights in South Africa.

Keywords electricity, electricity tariff hike, judicial power,
separation of powers, socio-economic rights,
underprivileged

JEL Classification  N57,K14,013

INTRODUCTION

South Africa has a history of past oppression which was perpetuated
by the system of apartheid. Black townships where the black major-
ity were living were denied access to various basic socio-economic
rights, goods, amenities and services one of which is access to mod-
ern energy and electricity (Tinto, 2001). In order to correct these de-
privations, denials and injustices deliberately inflicted on the black
majority during the apartheid regime, one of the steps taken by the
unbanned African National Congress (ANC) and their affiliates was
to organize a National Electrification Conference which was held in
Johannesburg in September 1992 and this led to the formation of a
National Electrification Forum in 1993 (Lloyd et al., 2004). The Forum
discovered many challenges in the electricity supply industry such as
inefficient distribution of electricity, substantial cross-subsidized ser-
vices using electricity revenues, failure to collect revenues properly,
failure to maintain infrastructure and so on. In order to proffer sus-
tainable solution to these problems, the Forum recommended the es-
tablishment of the National Energy Regulator which tasked with the
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responsibility to regulate the electricity industry (Lloyd et al., 2004). One of the critical problems that
was urgently singled out for immediate solution by the newly democratically elected black majority in
1994 was the provision of modern energy to the previously deprived black South Africans (Meller, 2007).

The National Energy Regulator Act 2004 (NERSA) was established in terms of the Electricity Act of
1995. The Act gave NERSA power to issue licences, generate and transmit or distribute electricity (Gaunt,
2008). NERSA is tasked with the mandate to regulate the electricity industry in South Africa in terms
of the Electricity Regulation Act 4 of 2006 (ERA). This makes NERSA the prime custodian and enforcer
of the regulatory framework provided for in ERA. Eskom is a public company which is responsible for
generating, distributing and transmitting electricity and receives directives from NERSA in terms of
electricity pricing and other electricity related matters (Montmasson-Clair & Ryan, 2014).

More importantly, NERSA is tasked with the responsibility to ensure that electricity is reasonably priced
to make it affordable and accessible to all (Gaunt, 2008). In order to ensure that this responsibility is
diligently carried out, the Electricity Pricing Policy (EPP) (Government Notice No. 1398 dated 19 Dec
1998) sets out the broad guidelines to NERSA in terms of the approval of electricity tariffs and prices
for the electricity supply industry. The extent to which these responsibilities are being properly dis-
charged has been the subject of litigation recently in the South African court as articulated in the case
of Borbet v The National Energy Regulator of South Africa and Others (24364/2016) [2016] ZAGPPHC
702 (16 August 2016). The facts of the case showed an unprecedented increase in the price of electricity
which was in contravention of the EPP. The crux of the problem is that a multi-year price determination
was approved by NERSA on 28 February 2013 which stipulated electricity prices for a period of 5 years.
After this, NERSA later approved Eskom’s application to credit its Regulatory Clearing Account with
an additional price increase of 11.2 billion rand in respect of the 2013-2014 tariff year which was to be
recovered in the 2016-2017 tariff year. This represents an additional increase of 5.9% above the amount
approved for the 2016-2017 tariff year and was in violation of the Multi-Year Price Determination 3 as
specified in the EPP. It is pertinent to point out that the reason why Eskom applied for an increase after
the approved MYPD 3 “was for an RCA balance of R 22,789 million for the first financial year of the
MYPD 3 cycle, which was from 1 April 2013 to 31 March 2014. If granted, this would have the effect
of increasing the average electricity tariff for 2016-2017 by a greater percentage than would have been
the case otherwise”. Eskom also said that there is an urgent need for an increase in order to recover the
short fall in revenue and use the recovered revenue to meet higher energy costs and sustained supply
and demand.

Since a 5 year increase had earlier been approved and if there is going to be any other application for an
increase, it must also comply with the guidelines as outlined in the methodology that have been put in
place to affect this sort of increase. However, this was not done by Eskom and yet NERSA approved the
application for an increase. This was vigorously challenged in the court and the court emphatically held
that “NERSA did not comply with the MYPD methodology when it approved Eskom’s RCA application
and therefore the decision was unlawful, irrational and procedurally unfair”.

Over and above, the significance of the court’s verdict is that the decision taken by NERSA in this case
presents a multitude of negative effects. A key effect amongst these being the impact the tariff increase
would have on the socio-economic right to affordable modern energy and electricity by the consumers
especially those who are poor and may not be able to afford the tariff increase. Undoubtedly, access to
affordable modern energy and electricity will “create goods and/or services either directly or indirectly
for the production of income or value” (Cabraal, 2005). Therefore, if an exorbitant increase in the price
of electricity is allowed, it will have devastating negative impact on other social and economic activities.

The tariff increase would have been sustained but for the intervention of Boubet that promptly instituted
a suit in the court to nullify the increase. The case of Boubet clearly showed that although the court is
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often reluctant to interfere in the matters of other organs of government due to the doctrine of separation
of powers but a general exception to the rule was taken in this case. The court treated the case as a review
on the grounds of rationality, lawfulness and fairness and did not involve itself in matters of policy
which are controlled by the executive organ represented by NERSA. Therefore the court’s intervention
was welcome and appropriate in this case, since it protected the rights of all South Africans who were to
be subjected to an unlawful electricity tariff increase.

Therefore, the judgement of the court demonstrated that electricity is a basic socio-economic right
protected by the Constitution of the Republic of South Africa and other related laws and, as such, the
government must ensure the progressive realization of the right through reasonable legislative and other
measures. It proved that when taking an executive decision on socio-economic rights, the executive
should protect the rights of the poor and not violate them. It also show that by rejecting the application
for an increase, the court has judicially protected socio-economic right to affordable electricity. More
importantly, the court has reinforced the assertion that socio-economic rights are indeed subject to

judicial enforcement (Sunstein, 2001).

1. LITERATURE REVIEW

South Africa is a highly industrialized coun-
try in Africa with an electricity capacity of over
39,000 MW serving a population of over 50 mil-
lion people (Inglesi-Lotz & Blignaut, 2011). In
South Africa, Eskom is statutorily tasked with
the responsibility of generating and distributing
electricity to consumers. The parastatal was es-
tablished in 1923 in terms of the Electricity Act of
1922 after a consolidation of several private enter-
prises (Maharaj, 2012). South Africa’s long history
of oppression, racism and segregation caused by
the system of apartheid enabled disparity in the
provision and consumption of electricity (Hart,
2002), as many black communities especially in
the rural areas were not electrified.

In 1994, the advent of democracy fortunately
brought a huge relief to black people and their com-
munities. The newly elected government introduced
the Electrification Program which was meant to ad-
dress social concerns and injustices of the defunct
apartheid era through the electrification of rural
communities. The main objective was to address
the lack of electricity in black townships and com-
munities. The program was a success, since Eskom
was able to connect over 3 million new customers
to electricity and increased overall extent of electri-
fication from about 36% of households in 1990 to
90% in 2016 (Gaunt, 2011).

The breakthrough by Eskom to provide electricity
to many households was on its own a milestone,
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however, many South Africans living in the rural
remote areas still live in abject poverty, earning
meagre incomes just enough to purchase food for
survival. With regard to the majority poor black
who still reside in the rural areas, taking care of
hunger is much more important and critically im-
perative than expending their meagre incomes on
paying for electricity bills even where it has been
provided. In 2003, the government came up with a
plan to address this problem by introducing the free
basic electricity. The program was indeed a political
success, but it came with its own challenges. Once
the beneficiary exhausted his/her allowance, the
full tariff was applied automatically (Gaunt, 2005).

There is no likelihood that the beneficiary would
be able to afford to buy units to continue having
access, but has to wait until the month ends in
order to be entitled to another circle of free elec-
tricity. This is a dilemma because even when given
access to electricity, it became evident that many
people were too poor to benefit substantially from
it because when they exhaust the allowance, they
would not be able to afford to buy in order to con-
tinue access because of the price (Gaunt, 2005). In
other words, even though the free basic electric-
ity is good, it is not sufficient for an average fam-
ily even when used for only necessary, thus once
they have exhausted it, they become incapacitated
to buy electricity due to inadequate fund. Against
this backdrop, free basic electricity was not suffi-
cient and it leaves many households without mod-
ern energy and electricity. This hinders the ability
of the poor to engage in viable socio-economic ac-



tivities considering that electricity is a socio-eco-
nomic driver that is used to achieve other basic so-
cio-economics goods, services and development.
Notably, electrification supports development by

contributing to improved health, education, and

other services that eventually bring consumers

into the formal economy (Gaunt, 2005). If it is une
affordable many people will suffer and small busi-
nesses might close down thereby increasing the

unemployment rate, poverty and destitution.

While many, especially the poor, are still strug-
gling with being able to pay for electricity needed
for domestic and small scale enterprises, it is dis-
heartening to see that ESKOM continues to pursue
strategy to increase electricity tariff. Undoubtedly,
this will create problems because the increase
would mean that the average South African would
not be able to afford electricity. What triggered
an unlawful and arbitrary increase as revealed in
Borbet’s case is that the National Energy Regulator
in 2016 approved an increase on the electricity tar-
iff requested by Eskom to recover revenue from
the 2013-2014 tariff year for R11.2 billion which
was to be recovered in the 2016-2017 tariff year, an
amount added on top of the 8% lawful increase for
that year. The Statistics South Africa clearly show
that the proposed increase in the electricity tar-
ift by Eskom to recover revenue for the 2013-2014
tariff year will widen the gap between the rich and
the poor. Many South Africans would be forced to
survive without electricity and the inflation rate
would also result in an increase in food prices, as
well as others basic social amenities. Mabaso and
Karodia (2014) have warned that if NERSA in-
creases electricity tariffs, it will destroy businesses,
especially small businesses because it will be too
expensive to produce goods and services locally.
Therefore, NERSA is supposed to weigh and assess
its decisions before implementing them, especially
if the decision would have adverse effects and im-
pact on people’s socio-economic rights. Instead of
heeding these suggestions, Eskom decided to in-
crease electricity price which triggered immediate
institution of a suit in the court against the gov-
ernment agencies.

More importantly, in South Africa, socio-econom-
ic rights are enshrined in the Constitution (Kende,
2003). The Preamble to the Constitution explicitly
states the main purpose of the Constitution as fol-
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lows: to “improve the quality of life of all citizens
and free the potential of each person”. According
to Khosa (2007), “socio-economic rights are those
rights that give people access to certain basic needs
necessary for human beings to lead a dignified life.
Government and, in certain circumstances, pri-
vate individuals and bodies, can be held account-
able if they do not respect, protect, promote and
fulfil these rights. Socio-economic rights are espe-
cially relevant for vulnerable and disadvantaged
groups in society. They are important tools for
these groups who are often most affected by pov-
erty and who experience a number of barriers that
block their access to resources, opportunities and
services in society”. Therefore, the justification of
socio-economic rights and well-being of the peo-
ple is especially evident in the entrenchment of a
wide range of justiciable socio-economic rights
in the Bill of Rights in the Constitution of South
Africa (Liebenberg, 2002). Socio-economic rights
were included as justiciable rights in the Bill of
Rights primarily to assist the poor to protect and
advance their fundamental socio-economic needs
and interests (Liebenberg, 2002). However, if the
state fails to provide these rights as mandated by
the constitution, the court has inherent power to
enforce them through judicial pronouncements.

The Bill of Rights entrenches the right of everyone
to have access to adequate housing, health care
services, including, reproductive health care, suf-
ficient food and water and social security. The
jurisprudence on socio-economic rights in South
Africa is seen through three leading cases on
these rights which, are Soobramoney v Minister
of Health, KwaZulu-Natal 1998 1 SA 765 (CC),
1997 (12) BCI, R 16’16 (CC), Government of the
Republic of South Africa and Others v Grootboom
and Others 2001 1 SA 46 (CC), 2000 (1) BCLR, I
169 (CC), and Minister of Health and Others v
Treatment Action Campaign and Others 2002 5
SA 72 1 (CC), 2002 (10) BCLR 103’3 (CC). These
cases affirmed the justiciability of socio-economic
rights wherein the court expanded on the condi-
tions for the rights to be met by stating that the
state must take reasonable legislative and other
measures within its available resources to achieve
the progressive realisation of each of these rights.

Access to modern energy, in particular access to
electricity, qualifies to be a socio-economic right
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(Tully, 2005) because the denial of access to elec-
tricity will impact on other socio-economic rights,
for instance, health, food, right to a clean environ-
ment, amongst others. If electricity tariff is un-
reasonably high, electricity will become inacces-
sible, unaffordable and unavailable to many poor
people who would suffer because they will not be
able to cook and heat their homes during winter.
Therefore, this would amount to denial of socio-
economic rights by the state.

According to Kanagawa and Toshihiki (2008),
lack of access to energy has linked to poverty and
the decision by NERSA has direct implications
on the health of people in the sense that by not
having access to electricity, they will resort to
using other kinds of energy such as burning
firewood for heating and they will be exposed
to hazardous pollutants. In terms of education,
children would not be able to study at night and
make use of Information Technology. There will
also be denial of the promotion and engagement
in enterprises and development. Another critical
concern is that the environment will be harmed
and degraded as a result of increase in the use of
firewood for cooking and heating which would
result in deforestation and emissions of carbon
dioxide causing global warming.

Increasing electricity tariffs has negative effect on
children’s education. Access to electricity reduces
the extensive effort required daily to prepare
children for school and other educational activities
(Zins et al., 2004). Also, due to electrification, rural
households obtain sufficientlighting for children to
study at night and are able to utilize TV, radio, and
Information and Communication Technologies
for educational purposes (Anil et al., 2005). Thus,
access to electricity and other modern energy
creates a child-friendly educational environment
where they can be taught and learn. These will add
value to them and aid them to become responsible
successful citizens (Loertscher, 2002).

Thus, in essence, access to electricity qualifies as
a socio-economic right and denial of this vital
resource would perpetuate poverty and lead to
suffering especially amongst the poor people in
the country. The state must also make sure that it
takes a stand to ensure the progressive realization
and fulfilment of this right by making electricity
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accessible, available and affordable to all people in
South Africa (Khoza, 2007).

2. RATIONALE AND
METHODOLOGY

Electricity is a limited resource in South Africa
considering the fact that the demand is higher than
the supply (Clark, 2000). Many households depend
on electricity for various social and economic
activities. Because of the significant role it plays in
human life, particularly the poor in South Africa,
the pricing of electricity must take into account
the demographics of the consumers. Majority
of people that live in rural areas depend on the
government for support and cannot afford to pay
for an exorbitant electricity tariff. An increase in
electricity tariff will have a severe negative impact
on the lives of many, since they might not be able
to survive without electricity. Just like water, food
and shelter, electricity also qualifies as a socio-
economic right and the government must ensure
that it is available, accessible and affordable for all
people, hence, the price should not, at any point
in time, be the reason for the denial of access
to electricity. The recent decision by NERSA
allowing Eskom to increase the tariff violates the
fundamental right of access to electricity, since
most of the people, especially the poor in the rural
areas, will not be able to afford it. The decision did
not take into account South Africans who areliving
in destitution and poverty. Therefore, the main
objective of this article is to highlight the intrinsic
role of modern energy and electricity as a socio-
economic right and accentuate that unreasonable
price hike would deny access and consumption. It
also emphasizes the need for NERSA to evaluate
the effects of its decision on every South African,
particularly those who are living in abject poverty
before making it. It uses the decision of the
court in the case of Borbet to showcase how the
court can judicially intervene on behalf of the
people to ensure the realization and enjoyment
of socio-economic right to modern energy and
electricity by ensuring that access and delivery
are not denied as a result of huge increase in the
price. This article also highlights the important
role of the court in protecting and promoting
the right of the citizen to enjoy socio-economic
rights and that if the executive transgressed it, the



court should not hesitate to use its judicial power
to invalidate decisions that are contrary to the
values of the Constitution, especially in instances
where they are irrational, unlawful and unfair.
This article utilizes the qualitative research style.
It relied on literature relevant to socio-economic
rights to modern energy, particularly electricity.
The literature were derived from statutes, case law,
journals, policies, written texts and so on.

3. DISCUSSION

3.1. Implication of NERSA’s decision
to hike electricity tariff on the
right to access to modern energy
and electricity

The decision to increase electricity tariff by NERSA
presents a negative impact on the realization to
the right to access electricity. Electricity is a socio-
economic right and failure by the state to make
the right accessible will worsen the already dire
conditions of the poor people. Access to modern
energy like electricity will drastically improve
the quality of life of all people through its diverse
uses (Barnes & Floor, 1996). An increase in
electricity tariff will therefore mean that people,
especially the poor and previously disadvantaged
black people, will not be able to afford to pay for
electricity services.

The use of electricity also ensures that people who
engage in small social enterprises are emancipated
through self-help projects in communities. With
the increase in tariffs, these people might have
to quit their income generating enterprises and
become socially dependent on the government.
The tariff hikes would also hamper the efforts of
the government and other non-governmental
organizations towards gender equality and
women’s empowerment (Duflo, 2012), since access
to electricity directly contributes to freeing up
women and girls from time-consuming house
works such as laundry and cooking by utilizing
electricity (Kanagawa & Nakata, 2008). The
reduction of time-consuming domestic activities
has indirect contributions for empowering women
(Kanagawa & Nakata, 2008) by availing them
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the opportunity to attend schools or educational
activities, as well as take part in the labor market
or establish small enterprises (Kanagawa &
Nakata, 2008).

More importantly, it is pertinent to point out
that there is a strong link between access to
electricity and advancement in socio-economic
conditions in developing countries, particularly
in South Africa (Brew-Hammond, 2010). Multi-
dimensional aspects of poverty, for example,
economy, education, and health, have been
increasingly focused on as parts of the major
socio-economic problems facing the poor in
developing countries (Ravallion, 1996). Access to
modern energy such as electricity is one possible
solution that can be deployed and utilized to find
viable and sustainable solutions to the problems
(Van et al,, 2012). Therefore, provision of and
access to affordable modern energy and electricity
needs special attention in order to emancipate the
poor from chronic poverty in South Africa.

3.2.The significance of judicial
intervention in curbing abuse of
power

The debate about judicial involvement in socio-
economic rights and the need for the judiciary to
make a constructive contribution to contemporary
discussions about the appropriate judicial role
in a socially just constitutional dispensation was
displayed in therecentdecisionhanded downinthe
Borbet’s case. This underscores the backdrop that
“post-1996 South African courts constitutionally
obliged to give meaning to socio-economic rights
through interpretation, to evaluate government
compliance with the duties they impose, to
pronounce on the validity of legislation and policy
in the socio-economic sphere and to remedy state
non-compliance with socio-economic obligations’
are producing the desired outcomes by ensuring
that socio-economic rights are realizable, fulfilled
and enjoyed (Pieterse, 2004).

>

In the case of Borbet, the court demonstrated
positive and robust judicial intervention whereby
it reviewed, set aside and remitted a decision
taken by the executive represented by NERSA for
reconsideration since it was against paragraph 14
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of MYPD 3. The concept of separation of powers
was argued in the case. These two aspects present
contrasting views because judicial intervention, on
the one hand, entails allowing judges to express
their personal views on public policy, among other
factors, to guide their decisions. On the other hand,
separation of powers would prevent the judiciary
from encroaching into the sphere of the legislature
and the executive when it comes to matters involving
public policy (O’'Donnell, 1998). From all indications,
there are instances where judges would have to
proactively intervene in the affairs of other organs of
government in order to ensure that justice is not only
seen to be done, but also must be manifestly seen
to have been done “in favor of progressive and new
social policies which are not always consistent with
the restraint expected of appellate judges” (Khosla,
2013). This is known in legal parlance as judicial
activism. Black’s law dictionary (1999) defines
judicial activism as “judicial philosophy which
motivates judges to depart from strict adherence
to judicial precedent in favor of progressive and
new social policies which are not always consistent
with the restraint expected of appellate judges. It is
commonly marked by decisions calling for social
engineering and occasionally these decisions
represent intrusions in the legislative and executive
matters”. A judge is judicially active when he or she
deviates from the expected norm by not basing his
or her decision on precedents (Rodriguez-Garavito,
2010), but interprets the law in order to meet current
exigencies in a bid to uphold and protect the rights
of individuals against the majority (Labuschagne,
2013). Itis an essential tool that may be used for good,
since it helps in identifying laws that are inconsistent
with the Constitution and the rule of law.

The doctrine is part of South Africa’s constitutional
framework. In the case of Glenister v President
of the Republic of South Africa (2009 (1) SA 287
(CC) at p.298), it was held that “the doctrine of
separation of powers is part of our constitutional
design”. This is evident in Chapter 4 to Chapter 8
of the Constitution which provides for the three
distinct organs of government namely executive,
legislative and judiciary. However, a clear
separation of powers is not always achievable. This
is because they are interwoven, interdependent
but with strong checks and balances. In the
case of South African Association of Personal
Injury Lawyers v Heath (CCT27/00) 2000 ZACC
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22,2001 (1) SA 883, 2001 (1) BCLR 77), doing a
comparative analysis of South Africa, United
States and Australia, the court stated that “in all
three countries, however, there is a clear though
not absolute separation between the legislature
and the executive, on the one hand, and the courts,
on the other”.

Therefore, in the case of Borbet, the court clear-
ly illustrated its reluctance to blur the separation
of powers and intrude into the executive sphere.
However, at the same time, the right thing needs
to be done in order to allow the court to decide the
matter though it may seem as if it is encroaching
into the executive sphere or the legislative sphere.
In the case of Bato Star Fishing Pty Ltd V Minister
of Environmental Affairs and Others, it was held
that the court should not rubberstamp an unrea-
sonable decision simply because of the complexity
of the decision or the identity of the decision mak-
er. In Borbet’s case, it was necessary to rule against
NERSA because clearly the decision of the NERSA
to arbitrarily hike the price was against the policy
and therefore was unlawful, irrational and un-
fair. Even though separation of powers connotes
that one organ should not interfere in the affairs
of others, the judiciary must, in certain instances,
rule against the executive conduct when the exec-
utive crossed the red line (Carolan, 2009).

Over and above, the decisions of the court in
Borbet’s case demonstrated the judiciary’s abil-
ity despite the separation of powers to nullify
certain decisions of the executive where such de-
cisions are unlawful, irrational and unfair. The
court clarified that it is well aware that it is not
supposed to encroach into the executive or the
legislative spheres but when it comes to review-
ing certain decisions based on irrationality, un-
lawfulness and arbitrariness, the court had the
necessary power to refer back such a decision for
correction to the affected department of the ex-
ecutive or legislature. The court has the inherent
power and discretion to safeguard the values of
the constitution and of socio-economic rights by
ruling against the increase in electricity tariff as
it is a violation of the right to access to modern
energy and electricity.



CONCLUSION
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The article shows that modern energy and in particular electricity is vital to human, hence, the prices
chargeable by the service provider Eskom, as tariffs should not be exorbitant to the extent that they be-
come unaffordable and inaccessible. Undoubtedly, the hike in price would have huge negative impact on
the predominately poor black people who would not be able to afford to pay for the services. The hike
was challenged because it transgressed the right to modern energy and electricity. The court declared
the hike unlawful, irrational and unfair in order to protect the vulnerable poor electricity consumers.
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