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FISCAL INTEREST OF THE STATE
AND RESPECTING THE RIGHTS
AND LEGITIMATE INTERESTS
OF THE TAXABLE ENTITIES

IN CASE OF REFUND OF EXCESS
REMISSION OF VALUE ADDED TAX

Abstract

The authors of this article, based on the principle of legitimacy, state that tax authori-
ties in tax proceedings protect not only the fiscal interests of the state as a priority, but
at the same time they are obliged to maintain the rights and legitimate interests of the
taxable entities, analyze the current legislation of the tax audit in aspect of permissible
statutory length of its duration and its impact on the process of refund of excess remis-
sion of VAT to the taxable entities.

Keywords tax audit, length of tax audit, refund of excess remission
of VAT
JEL Classification  Ma41, M42, H25

INTRODUCTION

Taxes are obligatory and non-refundable payments collected by the
state represented by financial authorities under the Act. The basic
function of taxes is a fiscal function, which monitors the revenue from
taxes as income components of the state budget, with the fact that this
revenue will be used to cover government and other public needs. The
tax obligation arises from the law or under a law by decision of the tax
office.

Tax administration, in view of its purpose in relation to the fiscal in-
terests of the state, is adjusted by the appropriate substantive and pro-
cedural rules of public law so that the taxable entity is, among other
things, obliged to calculate tax obligation, admit it and also furnish it
through proper accounting and other documentary evidence, while
in the context of tax proceedings, taxable entity carries the burden of
proof. This applies fully to the application of excess remission of value
added tax (VAT).

As these are the fiscal interests of the state, Tax Procedure Codel con-
tains specific regulation of ascertaining and examining of the tax base

1 Act No. 563/2009 Coll. on Tax Administration (Tax Procedure Code) and on Amendments
and Supplements to Certain Acts.
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or other facts for the correct determination of tax or formation of a tax liability of the taxable entity. The
tax administrator shall be entitled and as well obliged using institute of tax audit and other procedural
procedures, course at respecting procedural rights of taxable entities, to ascertain and to verify the tax
base or other facts for the correct determination of tax or claim for refund of VAT.

The scheme of procedure in order to prove rightfulness of a claim for refund of remission of VAT accord-
ing to the provision of Article 49(2) of Act No. 222/2004 Coll. on Value Added Tax? (hereinafter referred
to as “Act on VAT”) is a special provision in relation to the way of proving according to Tax Procedure
Code. The provisions of Article 49(2) and Article 51 of Act on VAT determine how the taxpayer is re-
quired to prove rightfulness of a claim for refund of remission of VAT, since what date the entitlement
arose and how the taxable performance shall be used in order to be entitled to claim for refund of re-
mission of VAT.

According to one of basic principles of Tax Proceedings — principle of legitimacy - tax administra-
tion shall be carried out by a tax administrator according to the generally binding legal regulations,
while protecting interests of the state and municipalities and respecting the rights and legitimate
interests of taxable entities and other persons participating in tax proceedings.

The principle of legitimacy of tax proceedings results from constitutional principle of legitimacy of
taxation, which is expressed in Article 59(2) of Constitution of the Slovak Republic. From diction
of cited provision results, the tax authorities in tax proceedings can not protect only fiscal interests
of the state as a priority, but, at the same time, they have obligation to respect the rights and legiti-
mate interests of taxable entities. It means that the principle of legitimacy of tax proceedings is an
important guarantee of legal security for taxable entities.

The fact that tax authorities have obligation to respect the rights and legitimate interests of taxable
entities and other persons is not in conflict with their duty to protect the interests of the state.

Although in relation to respecting the rights and legitimate interests of taxable entities is the inter-
est of the state superior, it can not be in the meaning that tax revenues as incomes of state budget
reached at the expense of non-compliance with law. Tax authorities may apply, in case of assessing
tax, only legal means, which are prescribed by law or which tax authorities are authorized to apply
according to its authorization resulting from law.

In regard to such legal fact as refund of excess remission of VAT, the question of permissible statu-
tory (legal) length of the tax audit duration arises and the related question of wrongful retention of
excess remission of VAT in the detriment of taxable entities arises at present.

The article pays attention to analyzing the current legislation of the tax audit from the aspect of permis-
sible statutory length of its duration and its impact on the process of refund of excess remission of VAT
to taxable entities.

2 ActNo. 222/2004 Coll. on Value Added Tax as amended by Certain Acts.
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1. TAXAUDITIN THE
CONTEXT OF PERMISSIBLE
STATUTORY LENGTH
OF ITS DURATION
IN THE SLOVAK REPUBLIC

1.1. Some notes to history of

the tax audit legislation from
the perspective of permissible
statutory length of its duration

The tax audit is an important part of the content
of public financial activity and is also a significant
means of tax administration. In general, by means
of tax audit, a tax administrator shall find out or
verify the facts decisive for the correct determina-
tion of tax’.

For the tax audit, it is characteristic that during the
tax audit, there is such an immediate and long-term
contact between the tax administrator and con-
trolled taxable entity than in any other procedural
act. During the tax audit, each of the parties pro-
tects and asserts its own interests. The tax admin-
istrator protects the fiscal interests of the state and
municipalities and on the side of the taxable entities,
there is an attempt to minimize own tax burden, of
course, in accordance with the law. Moreover, dur-
ing this tax and as well legal contact between the tax
administrator and controlled taxable entity during
the tax audit, the tax administrator has a superior
position. All this necessarily leads to the need for
regulation of mutual rights and obligations of these
entities, but, above all, to the need for regulation of
procedure of tax administrator during the tax au-
dit (Babc&ék, 2015). The duration of the tax audit
in terms of the importance of its consequences is
limited by statutory regulation, as it is also in case
of other types of procedural procedures of the tax
administrator. Respecting of the legal time limits
determined by Tax Procedure Code has a signifi-
cant impact on the assessment of the legality of per-
formed tax audit.

Article 2(2) of Constitution of the Slovak Republic.

Article 15(1) of Act No. 511/1992 Coll.

NN U W

the System of Regional Financial Authorities.

The illegality of tax audit is determined by breach
of legal provisions related to the time limits for the
performance of tax audit. Any tax audit, even if it
is performed on the basis of legal empowerment
within the legal powers of the tax administrator,
is an invasion of individual autonomous sphere of
the audited entity. In this legitimate intervention,
the tax administrator should not interfere into the
sphere of private autonomy of tax entity over his
authorization stipulated by law what reflects the
constitutional imperative to act only to the extent
and in a manner which shall be laid down by law*.

In the development of legislation of legal regula-
tion of tax audit length, we observed a significant
shift in favor of the rights of taxable entity. Act
No. 511/1992 Coll.* originally did not prescribe
any time limit for the performance of tax audit,
respectively, for completion of tax audit. The fact
decisive for the assessment of legal borders of per-
missibility and eligibility of tax audit has been its
performance in the scope inevitably required to
attain the purpose according to this Act®.

Response to numerous cases of long lasting tax
audits, increasing mainly late 90’s and at the be-
ginning of this century (Vernarsky, 2012) was the
change of legislation’, according to which with ef-
fectiveness since 1 May 2003, the performance of
the tax audit was limited by period of six months
from the date of its commencement. In compli-
cated cases, legislation admitted that the direct
superior authority to the tax administrator shall
appropriate by extend the time limit of six months
before its expiration up to next six month.

From the judgment practice of tax administra-
tors from this period, it is clear, however, that the
time limit prescribed by law limited length of tax
audit duration was considered as the indicative
time limit with the breach of which is not asso-
ciated with any underlying legal consequences
(Vernarsky, 2012). Thanks to the evolving case law
of the Supreme Court of the Slovak Republic be-
gan to fore the need to respect the time limit of tax
audit, respectively, limits for its necessary, but also

Article 44 of Act No. 563/2009 Coll. on Tax Administration (Tax Procedure Code) and on Amendments and Supplements to Certain Acts.
Act No. 511/1992 Coll. on Administration of Taxes and Fees and on Changes in the System of Regional Financial Authorities, as amended.

Act No. 114/2003 Coll., which amends and supplements Act No. 511/1992 Coll. on Administration of Taxes and Fees and on Changes in
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proper and maximum allowed performance. The
Supreme Court of the Slovak Republic in its case
law stated that the tax audit can not take place at
the taxable entity during the unlimited time. In
this regard, he stated that tax audit is an interfer-
ence of a public authority info private and legal
sphere of the entity, so it can be enforced only to
the extent and in the manner prescribed by law.
Any interference by a public authority in to the
private and legal sphere of legal entity is governed
by the universal principle of proportionality, and
establishing deadlines for the tax audit is a mani-
festation of the principle of proportionality®. The
issue of impact of tax audit length on the legal-
ity of the protocol as evidence in tax proceedings
also addressed the Constitutional Court of the
Slovak Republic, which upheld its legal interpre-
tation of the case law of the Supreme Court of
the Slovak Republic in the matter of the need to
respect the legal time limit for the performance
of a tax audit.

As the Constitutional Court of the Slovak Republic
stated the time limit, which was established
in Article 30a(7) of Act No. 511/1992 Coll. on
Administration of Taxes and Fees and on Changes
in the System of Regional Financial Authorities, is
a statutory time limit and it is for the tax author-
ity who performs a tax audit mandatory limit de-
termining the legality of performed tax audit. The
mentioned time limit can not be compared with
the time limits for decision under Article 30a(1)
through (4) of Act No. 511/1992 Coll. Tax audit
as a process leading to the acquisition of evidence,
which is not a meritorious process of deciding on
the tax liability of the taxable entity, means a seri-
ous and intensive intervention into the individu-
al sphere of the taxable entity, which is protected
by law, from the side of the tax authority, which
quite clearly results from the nature of the obliga-
tions of audited taxable entity during the tax au-
dit (Article 15(6) of Act No. 511/1992 Coll.). The
objective of tax audit can not be achieved at the
expense of the rights and legitimate interests of

taxable entities. Even in the tax proceedings, there
is applied a principle of proportionality in case of
interventions of the tax authority towards the tax-
able entity (Article 2(3) of Act No. 511/1992 Coll.).
In some cases, the legislator has formulated this
principle (requirement) quite precisely by specify-
ing the limits of a particular type of intervention’.

Atthesametime,inanother case, the Constitutional
Court of the Slovak Republic examining the con-
stitutionality of the decision of the Supreme Court
of the Slovak Republic stated that “the state’s inter-
est in the implementation of the revenue side of the
state budget is not and cannot be superior to the re-
spect for and maintenance of the rights of taxpayers
recognized by laws™.

The Constitutional Court of the Czech Republic
again held that in the field of public law (therefore,
the tax law) the state authorities can only do what
the law expressly permits (in contrast to the citi-
zens who can do everything that is not prohibited).
It follows then from this maxim that in the imposi-
tion and exaction of taxes according to the law, i.e.,
in the de facto confiscation of part of a person’s
property (Article 20 of the Constitution), public
authorities are obliged to preserve the essence and
purpose of fundamental rights and freedoms"'.

1.2. Duration of tax audit
de lege lata

The development of the tax audit legislation con-
cerning the determination of maximum permis-
sible length of its duration is stabilized in the cur-
rent wording of provision of Article 46(10) of Tax
Procedure Code and states that “the time limit for
the performance of tax audit shall be no longer
than one year since the date of commencement
of the tax audit"?. In the case of tax audit of for-
eign dependent persons who determine tax base
according to a special regulation, the second in-
stance authority may extend the time limit before
its expiry for a maximum of 12 months.

8  Ruling of the Supreme Court of the Slovak Republic in case Ref. No. 3 Szf 73/2008. Judgment of the Supreme Court of the Slovak Republic

in case Ref. No. 3 Szf 107/2009.

9 Finding of the Constitutional Court of the Slovak Republic, Ref. No. II1. US 24/2010 of 29 June 2010.
10  Finding of the Constitutional Court of the Slovak Republic, Ref. No. I. US 241/07 of 18 September 2008.
11  Finding of the Constitutional Court of the Czech Republic, Ref. No. IV. US 666/02. Finding of the Constitutional Court of the Slovak

Republic, Ref. No. I. US 241/07 of 18 September 2008.

12 Act No. 563/2009 Coll. on Tax Administration (Tax Procedure Code) effective since 1 January 2010, except Section I, which is effective

since 1 January 2012.
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The opportunity of suspension of tax audit given
by law has a significant impact on the duration of
tax audit. The tax administrator may not arbitrari-
ly suspend a tax audit, but only for reasons, which
are exhaustively laid down by law. To any suspen-
sion of tax audit, a tax administrator shall apply
accordingly Article 61 of Tax Procedure Code, ac-
cording to which he shall suspend tax proceedings
if it has any knowledge of the commencement of
proceedings on a preliminary issue'. Also accord-
ing to Article 61 of Tax Procedure Code, a tax ad-
ministrator may optionally suspend tax proceed-
ings if proceedings concerning another fact deci-
sive for the issuance of a decision have been com-
menced or if information needs to be obtained in
the way according to a special regulation'. The
facts, which are legal reasons for obligatory or op-
tional suspension of tax audit, are temporary ob-
stacles for the performance of tax audit (Strkolec,
2014). Whereas, during the suspension of tax audit
according to Article 61(5) of Tax Procedure Code,
the time limits according to this Act shall not lapse,
shall not lapse the time limit for performance of
tax audit, which shall be no longer than one year
since the date of commencement of the tax audit.
Institute of suspension of tax audit is capable of
influencing to a significant extent negatively the
actual length of tax audit for taxable entity.

2. TAXAUDIT AND
THE EXCESS REMISSION
OF VAT

Divergence of interests of the tax authority and
the taxable entity during the performance of the
tax audit is the most noticeable in situations, in
which also for the taxable entity is decisive the fis-
cal interest. Especially significant are the manifes-
tations of this interest in the case of the payer of
value added tax who filing of tax return claim for
refund of excess remission of VAT (Strkolec, 2014).
The interest of these taxable entities in the perfor-
mance of the tax audit as soon as possible is evi-
dent, because the fiscal interest in the form of cash
funds flowing from the refund of excess remission

of VAT is usually decisive for the realization of
their economic activities.

In principle, excess remission (deduction) of VAT
shall be returned to taxable person within 30 days
of the expiration of the time limit for the filing of
a tax return for the taxation period in which the
excess deduction was created, if:

1. the taxpayer’s taxation period is a calendar
month,

2. the taxpayer has been a taxpayer for at least
12 calendar months preceding the end of the
calendar month in which the excess remission
(deduction) was created, and

3. the taxpayer did not owe, for the period of 6
calendar months preceding the end of the cal-
endar month in which the excess remission
(deduction) was created, any tax arrears or cus-
toms arrears to the tax office or the customs of-
fice, or arrears arising from mandatory social
insurance contributions pursuant to separate
regulations more than EUR 1,000 in aggregate.

The refund of excess remission shall be a time-
consuming process, if the tax audit is being per-
formed. According to amended Act No. 222/2004
Coll. on Value Added Tax, Article 79(6), if within
the time limit for refunding the excess remission
(deduction) the tax office initiates a tax audit, the
tax office shall refund the excess remission (de-
duction) within ten days of the completion of the
tax audit in the amount determined by the tax of-
fice. The tax office performs the tax audit accord-
ing Article 46(2) of Tax Procedure Code; it is the
tax audit in order to ascertain rightfulness of a
claim for refund of excess remission.

In the case of commencement of tax audit the
time limit for refunding the excess remission of
VAT may be extended up to 12 months (with the
possibility of its extension for a further 12 months
in case of foreign taxable persons). Retention of
funds to the taxable person corresponding to the
excess remission of VAT may therefore be 12 to 24

13 For example, the inheritance proceeding takes place in court, a court negotiates procedural capacity of taxable entity to enter into legal

transaction.

14  Council Regulation (EU) No. 904/2010 on administrative cooperation and combating fraud in the field of value added tax, Act No.
442/2012 Coll. on international assistance and cooperation in tax administration.
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Source: own processing on the basis of the data published
by the Financial Directorate of the Slovak Republic.
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Figure 1. Number of tax audits performed in the period 2009-2015

times longer than the one month taxation period.
This length of the tax audit duration is in our opin-
ion inadequate and as well capable to paralyze the
economic (business) activity of the taxable entity.
Tax audit lasts a long time; finally it is shown that
a claim for refund of excess remission was authoi
rized (rightful) and that the excess remission was
detained unreasonably for a long time.

The tax audit performed in order to ascertain
rightfulness of a claim for refund of excess remis-
sion shall commence on the date when the minutes
of commencement of the tax audit were drawn up
or on the date stated in the notification of tax au-
dit. In this context, it is important to give atten-
tion to the Article 46(9) of Tax Procedure Code
regulating the completion of a tax audit. The tax
audit performed in order to ascertain rightfulness
of a claim for refund of excess remission accord-
ing to Article 46(9)(a) of Tax Procedure Code shall
be considered completed on the date of delivery of
the protocol, which shall contain the outcome of
the tax audit, including the evaluation of evidence
or according to Article 46(9)(c) of Tax Procedure
Code shall be considered completed on the date
of cessation of the claim for refund of excess re-
mission according to a special regulation. In ref-
erence to mentioned special regulation, the Tax
Procedure Code refers to Article 79(6) of Act on
VAT. Under the amended Article 79(6) of Act on

VAT with effectiveness since 1 January 2016, the
preclusive time limit for refund of excess remis-
sion is reduced from 6 months to 3 months in case
if a taxpayer does not enable the performance of
the tax audit". Consequence of not allowing the
implementation of a tax audit in this case is “fail-
ure to return” excess remission (deduction) of
VAT to taxable entity, as a strong expression of the
sanction of the tax administrator in relation to the
taxable entity due to lack of his cooperation.

3. LENGTH OF TAX AUDIT
AND EXCESS REMISSION
OF VAT IN CONTEXT
OF ACTUAL CASE LAW
OF THE COURT OF JUSTICE
OF THE EUROPEAN UNION

Institute of tax audit suspension raises many
questions about its legitimacy, especially in rela-
tion to the fact that up to 23 % of tax audits dura-
tion exceeds one year (according to the fact of 31
December 2015), while the majority of these audits
concern the VAT, as evidenced by the Figure 1.

The procedures by which the tax administrator ap-
plies the institute of tax audit suspension are often

15  Ifataxpayer does not enable the performance of the tax audit within three months of its commencement date, the entitlement to a refund
of the excessive remission (deduction) expires on the last day of the third month in the amount claimed in the tax return or additional tax

return.
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based on the objective need for an international
exchange of information for the correct determi-
nation of tax, but, on the other hand, the institute
of tax audit suspension in practice may be subject
to abuse. An example of this abuse can be a situ-
ation in which tax authority requests to provide
such kind of information, which is irrelevant and
not related to the subject of tax audit or there may
be information that has previously been identified
and reviewed and which therefore does not pro-
vide new facts.

Put into effect since 1 January 2016, Tax Procedure
Code in Article 79 implements an obligation of
the tax administrator to award interest to the tax-
able entity for every day in default, and this also
in case if the tax administrator refunds the tax
overpayment after the specified time limit accord-
ing to Act on VAT. Interest on late payment shall
be awarded to the taxpayer of VAT in all cases in
which the time limit for refund of excess remis-
sion has not been met.

The taxpayer shall be entitled to interest on late
payment if excess remission (deduction) is not re-
funded within the statutory time limit of 30 days,
possibly 10 days for refund of excess remission.
Slovak legislation provides that the interest on
late payment shall be calculated for every day in
default since the date of expiry of the time limit
for refund of excess remission until the date of its
payment. In the case of performing the tax audit
in order to ascertain rightfulness of a claim for re-
fund of excess remission of VAT, it means that the
taxpayer shall be entitled to interest on late pay-
ment, if the tax administrator does not make a re-
fund of excess remission awarded by the tax audit
within the time limit of 10 days after the comple-
tion of tax audit in the amount determined by the
tax office.

At present, case of certain compensation to the
taxable entity for the period of retention of excess
remission in case of positive result of tax audit in
favor of the taxable entity is not regulated by the
Slovak legislation.

According to the Article 183(1) of Council
Directive 2006/112/EC of 28 November 2006 on
the common system of value added tax ‘hereinaf-
ter referred to as “Directive”): “Where, for a given

tax period, the amount of deductions exceeds the
amount of VAT due, the Member States may, in
accordance with conditions which they shall deter-
mine, either make a refund or carry the excess for-
ward to the following period”.

According to several judgments of the Court of
Justice of the EU, Article 183(1) of the Directive
must be interpreted as precluding national legis-
lation, which does not grant interest on tempo-
rary restriction disposition of funds from non-
refunded remission of VAT and later in text of
this article we fully justified the conclusions of
the European Court of Justice concerning the na-
tional legislation in the Slovak Republic, which
prescribes that interests on late payment in case
of refund of excess remission of VAT shall be cal-
culated only as from 10 days after completion of
the tax audit, what is contrary to Article 183(1) of
the Directive.

a) The judgment of the Court of Justice of the EU
in joined cases C-286/94, C-340/95, C-401/95
and C-47/96 dated 18 December 1997 (Garage
Molenheide and others) analyzed among oth-
ers also the question of remuneration of state
detained excess remission during period of
retention and the Court of Justice considered
national legislation as incompatible with the
principle of proportionality (see, to that effect,
Molenheide and others, paragraphs 62).

b) The judgment of the Court of Justice of the
EU in case C-25/07 dated 10 July 2008 (Alicja
Sosnowska) especially in paragraph 17, the
Court stated that although “member states
have a certain freedom to manoeuvre in deter-
mining the conditions for the refund of excess
remission of VAT, those conditions cannot
undermine the principle of neutrality of the
VAT tax system by making the taxable person
bear the burden of the VAT in whole or in part.
In particular, such conditions must enable the
taxable person, in appropriate circumstances,
to recover the entirety of the credit arising
from that excess VAT. This implies that the
refund is made within a reasonable period of
time by a payment in liquid funds or equiva-
lent means, and that, in any event, the method
of refund adopted must not entail any finan-
cial risk for the taxable person”.
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c) A question of compatibility of national legis-
lation with the VAT Directive was solved in
the judgment of the Court of Justice of the
EU dated 12 May 2011 in case C-107/10 (Enel
Maritsa Iztok), according to which tax audit
commenced according to the national legisla-
tion suspended period for refund of excess re-
mission of VAT. The Court consistently stated
in the judgments mentioned above, as well as
in this judgment in paragraph 33 that “..the
refund is made within a reasonable period of
time by a payment in liquid funds or equiva-
lent means, and that, in any event, the method
of refund adopted must not entail any financial
risk for the taxable person”.

In the paragraph 51 of the judgment of the
Court of Justice of the EU in case C-107/10
(Enel Maritsa Iztok): “..it has been consistent-
ly held by the Court that calculation of the in-
terest payable by the Treasury which does not
take as its starting point the date on which the
excess VAT would have had to be repaid in the
normal course of events in accordance with the
VAT Directive would be contrary, in principle,
to the requirements of Article 183 of that direc-
tive (see, to that effect, Molenheide and Others,
paragraphs 63 and 64)”.

In the paragraph 53 of the judgment of the
Court of Justice of the EU in case C-107/10: “It
follows that the period for refunding excess VAT
may, as a general rule, be extended in order to
carry out a tax investigation without there be-
ing any need for such an extended period to be
regarded as unreasonable provided that the ex-
tension does not go beyond what is necessary
for the successful completion of the investiga-
tion (see, by analogy, Sosnowska, paragraph
27). However, in so far as the taxable person is
deprived on a temporary basis of funds corre-
sponding to the excess VAT, he is at an econom-
ic disadvantage which can be compensated for
by payment of interest, thus ensuring compli-
ance with the principle of fiscal neutrality”.

In the paragraph 57 of the judgment of the
Court of Justice of the EU in case C-107/10:
“Therefore, the taxable person may not only suf-

fer financial disadvantages but is also unable
to predict the date from which funds corre-
sponding to the excess VAT will be made avail-
able to him, thus entailing an additional bur-
den for that person”.

On the question of the indirect effect of the
Directive we stress that in case of failure of prop-
er and timely transposition of the Directive into
national law it is appropriate to confer legal effect
of the Directive directly in proceedings before na-
tional courts. In principle, we distinguish between
two types of action, respectively application of the
Directive, the direct effect which gives to an en-
tity specific rights and obligations and the indirect
effect which gives to an entity a possibility to re-
quire that the Court will apply in a particular case
so-called euroconformal interpretation of nation-
al law in accordance with the provisions and ob-
jectives of Directive. Participant of the tax, as well
as legal proceedings may legitimately ask to take
into account the indirect effect of Directives, e.g.,
that national law is interpreted euroconformally’s.
The euroconformal interpretation requires when
assessing entitlement to interests on late refunded
excess remission of VAT that the interests should
be in full based on the case law of the Court of
Justice of the EU, what is interpreted by the rel-
evant provisions of Directive 2006/112/EC.

A significant shift in favor of taxable entities, as
regards the issue of a time limit of tax audit in
relation to the refund of excess remission to the
taxable entity, in our opinion, represents the ac-
tual resolution of the Court of Justice of the EU
C-120/15 dated 21 October 2015 in case Kovozber,
Ltd. contra the tax office KoSice, which is based on
the following facts and legal conclusions referred
to below.

Due to the ongoing national disputes concern-
ing the award of interest on late payment for the
period from 31 days after the time limit for filing
the tax return of value added tax for the relevant
tax period till the refund of excess remission the
Regional Court in Kosice submitted a reference for
a preliminary ruling in proceedings under Ref. No.
7 § 21/2012 concerns the interpretation of Article
183, paragraph 1 of the Directive. By a preliminary

16  For example the Judgments of the Court of Justice of the EU in cases C-14/83 (Sabine von Colson and Elisabeth Kamann), C-397/01

(Bernhard Pfeiffer), C-212/04 (Konstantinos Adeneler and others).
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question the Regional Court in Kosice asked the
European Court of Justice for a response whether
Article 183(1) of Directive 2006/112/EC amended
by Directive 2006/138/EC shall be interpreted as
precluding national legislation which prescribing
that default interest (interest on late payment) re-
lating to the refund of excess VAT is to be calcu-
lated only as from 10 days after completion of a tax
audit performed in order to ascertain rightfulness
of a claim for refund of excess remission.

About this preliminary question the Court of
Justice of the EU decided by Order of the Court
(Ninth Chamber) dated 21 October 2015 (Case
C-120/15). In this proceeding, the Court empha-
sized that Article 183 of the VAT Directive does
not lay down any obligation to pay interest on a
refund of excess remission of VAT or the date
from which such interest is payable. However, it
can not be concluded from that fact alone that is
provision must be interpreted as meaning that no
control may be exercised under European Union
law over the procedures established by Member
States for the refund of excess remission of VAT.
The principle of fiscal neutrality is interpreted by
the Court so that conditions must enable the tax-
able person, in appropriate circumstances, to re-
cover the entirety of the credit arising from that
excess remission of VAT and this implies that
the refund is made within a reasonable period of
time by a payment in liquid funds or equivalent
means, and the method of refund adopted must
not entail, in any event, any financial risk for the
taxable person.

On the other hand, the Court acknowledges that
the Member States are required to check the tax
returns of taxable persons, their financial state-
ments and other relevant documents in order to
proper collection of VAT due and that is why the
period for refunding excess remission of VAT may,
as a general rule, be extended in order to carry out
a tax audit without there being any need for such
an extended period to be regarded as unreason-
able provided that the extension does not go be-
yond what is necessary for the successful comple-
tion of the tax audit. A considerable extension of
the time limit for refund of excess remission ex-
poses a taxable person to financial disadvantage
and, moreover, the taxable person can not predict
the date from which may dispose of the funds in

the amount of excess remission. In this regard, the
Court emphasizes that because the taxable person
is deprived on a temporary basis of funds corre-
sponding to the excess VAT, he is at an economic
disadvantage, which can be compensated for by
payment of interest. This ensures compliance with
the principle of fiscal neutrality.

To this issue, the Court has declared that when a
refund of excess remission of VAT is made to the
taxable person after the expiry of reasonable time
limit, the principle of fiscal neutrality of tax sys-
tem requires that thus generated financial losses to
the detriment of taxable person resulting from in-
ability to dispose of the funds in question shall be
compensated for by payment of default interests.

It follows that the taxable persons to whom the
refund of excess remission (deduction) was made
after the completion of the tax audit, the length
of which exceeded a reasonable time limit, are
entitled to the payment of default interests un-
der European Union law. The calculation of the
interests must take into consideration as its start-
ing point the date on which the excess remission
would have had to be repaid in the normal course
of events in accordance with the VAT Directive.
To the issue of application of interest on late pay-
ment the Court held that in case of the absence of
European Union legislation it is for the domestic
legal system of each member state to determine
the conditions under which they have to pay in-
terests on late payment. However, these condi-
tions must observe the principles of equivalence
and effectiveness, and therefore must not be less
favorable than those to similar claims based on
provisions of national law. At the same time they
must not be framed so as to make impossible the
exercise of rights admitted by the Union law or to
excessively obstruct this exercise.

The Court in the order of preliminary question
emphasizes that the Court is not competent to in-
terpret national law or to apply Union rules in the
particular cases. The Court holds that it is for the
national court to determine whether, in the case
which held, the principles of equivalence and ef-
fectiveness are adhered or ensure that they will be
adhered. The national court is authorized to apply
the provisions of European Union law and has the
obligation to ensure their full effect.
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From the facts mentioned above and from the
judgments of the Court follow that in case of re-
fund of excess remission after the tax audit is
completed:

« A taxpayer is entitled to compensation of
financial loss, which resulting from the im-
possibility to dispose of financial amounts
of excess remissions by paying interests on
late payments.

o The calculation of interests must take into
account as starting point the date on which
the excess remission of VAT would have
had to be refunded in the normal course
of events in accordance with the VAT
directive.

The provision of Article 79(3) of Tax Procedure
Code contains the calculation of interests of the
tax overpayment: “If the tax administrator refunds
the tax overpayment after the time limit referred
to in Article 79(2), it shall be obliged, within a time
limit of 15 days after the refund of the tax over-
payment, to decide on the award of interest on the
amount of the tax overpayment if the amount of the
tax overpayment exceeds EUR 5. A triple of the ba-
sic interest rate of the European Central Bank valid
on the last date of the time limit within which the
amount of the tax overpayment was supposed to be
refunded according to this Act shall be used for the
calculation of the interest; if the triple of the basic
interest rate of the European Central Bank is lower
than 10%, the interest rate of 10% per annum shall

be used for the calculation of interest instead of
the triple of the basic interest rate of the European
Central Bank. The interest shall be awarded for ev-
ery day in default’.

According to Article 79(7) of Tax Procedure Code
the provisions of interest of the tax overpayment
shall apply accordingly to interest in case of late
refund of excess remission.

An algorithm of the calculation of interest is as
follows:

Interest =——x
365 days

xamount of the overpayment x
xbasic interest rate of the ECB x
x3, or 10% x number of days,

where:

the basic interest rate of the European Central
Bank - valid on the last date of the time limit with-
in which the amount of the tax overpayment was
supposed to be refunded;

365 days — depend on number of days of the cal-
endar year.

The date when the amount of the overpayment
was debited from the account of the tax adminis-
trator shall be considered as the date of refund of
the overpayment.

CONCLUSION

An application practice of the tax audit in the context of refund of excess remission of VAT shows, that
commencement of the tax audit and its subsequent performance are able to disproportionately extend
the time limit for refunding excess remission of VAT and taxable entity is often at economic risks in the
context of the conducting of its business. The decision of the Court of Justice of the EU has indicated
a breakthrough, legally relevant and necessary approach of tax administrators on the issue of compen-
sation for retention of funds in the amount of excess remission of VAT if the tax audit was initiated
in order to ascertain rightfulness of a claim for refund of excess remission of VAT. In this context, we
consider important to note that despite the current absence of national legislation it is necessary, also
taking into account the decisions of the Court regarding the priority of application of European Union
law, to respect the decision of the Court of Justice on a preliminary ruling in the matter of interest
on late payment for wrongful retention of excess remission of VAT and to fully apply this decision in
question in the national lawsuits and proceedings and as well in decision-making practices of the tax
administrators.
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For the sake of objectivity, in conclusion, we consider it should be noted that at Meeting of the National
Council of the Slovak Republic on 12 October 2016 there was approved an amendment to the Act of
VAT and Tax Procedure Code, which with effectiveness from 1 January 2017 will regulate compensa-
tion for retention of excess remission of VAT during the tax audit. However, after being informed of
its content (the amendment at the time of preparing this article has not yet been published in the
Collection of Laws) we afford to express doubts whether the approved legislative regulation of this se-
rious issue is compatible with European Union law and with above mentioned decisions of the Court

Justice of the EU.
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